
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/280/98/NJ 

In the complaint between: 

 

J H JACOBS N.O. Complainant 

 

and  

 

CENTRAL RETIREMENT ANNUITY FUND First Respondent 

ANNE SATTERWHITE Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A of the Pension Funds Act of 1956.   The complaint concerns the payment of a 

death benefit. 

 

2. The complainant is Mr J H Jacobs of Jacobs and Pieterse attorneys, in his capacity 

as executor in the estate of the late Michael Fourie, who was a member of the first 

respondent at the time of his death. 

 

3. The first respondent is Central Retirement Annuity Fund, a pension fund duly 

registered under the Pension Funds Act of 1956 (hereinafter referred to as Athe 

fund@).  The fund is represented by Mr Jonker of Sanlam, the administrator of the 

fund. 

 

4. The second respondent is Mrs Anne Satterwhite, the widow of the deceased, Mr 

Michael Fourie, now residing in the United States of America.  Mrs Satterwhite is 
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represented by Mr Edmunds of Sonnenberg Hoffmann & Galombik attorneys.  

 

The second respondent and Mr Fourie were legally married on 17 September 1990 

in Clark County, Nevada, United States of America.  On 4 April 1997, Mr Fourie 

died as a result of a motor vehicle accident.  At the time of his death Mr Fourie had 

no children from this marriage or any other child. 

 

5. At the time of Mr Fourie=s death, in terms of the rules of the fund (section 7 

paragraph 1) a death benefit of R32 375.93 was payable of which R16 702.64 

could be taken as a lump sum and the remaining R15 672.29 be utilised for the 

purchase of a 10 year pension.  This amount has not yet been paid.  Mr Jonker has 

informed my investigator that as at 12 October 1999 the entire amount has accrued 

interest from 4 April 1997 in  the sum of R5757.66, which will be added to the lump 

sum. 

 

6. Mr Jacobs was appointed as the executor of the estate (for all the assets in South 

Africa).  Mr Edmunds, acting on behalf of the second respondent lodged a claim 

against the estate for maintenance in terms of the Maintenance of Surviving 

Spouse Act.  Mr Jacobs then requested the fund to pay over the death benefit into 

the estate and then he shall deal with the proceeds in the liquidation and 

distribution account.  The fund refused to do this.  At this point, the fund argued that 

it had to conduct an investigation in respect of the dependents of the deceased.  

Once this investigation was completed it would effect an equitable distribution 

amongst the dependents in terms of section 37C of the Act.  Hereafter, there was  

an exchange of correspondence between the parties wherein the parties 

maintained their respective positions. 

 

7. Eventually, on 18 December 1998 the trustees of the fund made a decision to pay 

the entire death benefit to the second respondent as the sole dependent.  However, 

payment was postponed pending my ruling. 
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8. Mr Jacobs, has essentially raised three arguments, in respect of why the benefit 

should be paid into the estate, namely: 

 

8.1 The onus is on a claimant (second respondent) to prove that she 

qualified as a dependent within the time allowed by the Act.  The 

second respondent has failed to do so and consequently her claim 

should be ignored and the proceeds of the policy paid into the estate.  

 

8.2 Section 37C of the Act, read within its context and the constitutional 

framework in which it exists, requires  a decision to determine the 

dependents and a decision on distribution to be effected within the 

twelve month period following the death of the member.  

Consequently, it is alleged to be ultra vires for the fund to make any 

such decisions after the expiry of such period and the fund is in mora 

to the estate.   

 

8.3 The second respondent has lodged a claim for maintenance in terms 

of the Maintenance for Surviving Spouse Act.   

 

9. Mr Jonker, in his response, contends that there is a duty on the trustees to gather 

all the information, investigate the facts  and then make a decision in respect of the 

distribution of any death benefit. The trustees did not make the decision before the 

expiry of the 12 months partially due to the objections raised by Mr Jacobs in 

respect of whether the second respondent qualified as a spouse or dependent.  

Further, the wording of section 37C does not restrict the payment of a death benefit 

to a dependent within 12 months after the death of the deceased.  The fact that the 

second respondent lodged a claim bears no relation to the distribution of the death 

benefit.  He concludes that the trustees conducted a thorough investigation as 

regards to whether the second respondent was a spouse or dependent and 
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concluded that she was a spouse and the entire death benefit was awarded to her. 

 

10. The payment of any death benefit is regulated by section 37C of the Pension Funds 

Act of 1956, which reads: 

 
Section 37C Disposition of pension benefits upon death of member 

 

(1)Notwithstanding anything to the contrary contained in any law or in the rules of a 

registered fund, any benefit payable by such a fund upon the death of a member, shall, 

subject to a pledge in accordance with section 19(5)(b)(i) and subject to the provisions of 

sections 37A(3) and 37D, not form part of the assets in the estate of such a member, but 

shall be dealt with in the following manner:  

 
(1) If the fund within twelve months of the death of the member becomes 

aware of or traces a dependant or dependants of the member, the benefit 

shall be paid to such dependant or, as may be deemed equitable by the 

board, to one of such dependants or in proportions to some of or all such 

dependants; 

 

(2) If the fund does not become aware of or cannot trace any dependant of the 

member within twelve months of the death of the member, and the member 

has designated in writing to the fund a nominee who is not a dependant of 

the member, to receive the benefit or such portion of the benefit as is 

specified by the member in writing to the fund, the benefit or such portion of 

the benefit shall be paid to such nominee: Provided that where the 

aggregate amount of the debts in the estate of the member exceeds the 

aggregate amount of the assets in his estate, so much of the benefit as is 

equal to the difference between such aggregate amount of debts and such 

aggregate amount of assets shall be paid into the estate and the balance of 

such benefit or the balance of such portion of the benefit as specified by 

the member in writing to the fund shall be paid to the nominee. 

 

(bA) If a member has a dependant and the member has also designated in 

writing to the fund a nominee to receive the benefit or such portion of the 

benefit as is specified by the member in writing to the fund, the fund shall 
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within twelve months of the death of such member pay the benefit or such 

portion thereof to such dependant or nominee in such proportions as the 

board may deem equitable: Provided that this paragraph shall only apply to 

the designation of a nominee made on or after 30 June 1989: Provided 

further that in respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, either to a 

dependant or nominee contemplated in this paragraph or, if there is more 

than one such dependant or nominee, in proportions to any or all of those 

dependants and nominees; and 

 

(3) If the fund does not become aware of or cannot trace any dependant of the 

member within twelve months of the death of the member and if the 

member has not designated a nominee or if the member has designated a 

nominee to receive a portion of the benefit in writing to the fund, the benefit 

or the remaining portion of the benefit after payment to the designated 

nominee, shall be paid into the estate of the member or, if no inventory in 

respect of the member has been received by the Master of the Supreme 

Court in terms of section 9 of the Estates Act, 1965 (Act No. 66 of 1965), 

into the Guardian=s Fund. 

 

11. As I held in Dobie v National Technikon Retirement Pension Fund  
(PFA/KZN/207/99),  a purposive and contextual reading of section 37C as a whole 

indicates that the phrase Awithin 12 months of the death of a member@ does not 

refer to the time period within which payment should be made.  This provision does 

not prevent a distribution within 12 months nor does it compel a distribution after 

the lapsing of 12 months.  Whether the fund acts in accordance with section 

37C(1)(a) cannot  be determined exclusively with reference to a time frame.  The 

crucial question in law will always be whether the board took all reasonable steps to 

comply with its duty to trace dependents.  Such reasonable steps need not 

necessarily be limited to a time frame of 12 months.   

 

12. After the death of Mr Fourie, the trustees of the fund were not entirely certain about 

 whether the second respondent was the spouse of the deceased at the time of his 
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death or the existence of other dependents.  Accordingly, it decided to postpone its 

decision pending a thorough investigation.  Having completed its investigation, the 

results of which revealed that the second respondent was the spouse of the late Mr 

Fourie and his sole dependent, the fund decided to award the entire benefit to her.  

Even though the fund made its eventual decision after the lapsing of 12 months,  its 

conduct was more than reasonable and in accordance with section 37C.  It acted 

ex abundanti cautela. 

 

13. There are only two scenarios in which a death benefit may be paid into the 

deceased=s estate in terms of section 37C.  Firstly, where the deceased has no 

dependents and has not nominated a beneficiary then the benefit shall accrue to 

the estate (section 37C(1)(c)).  Secondly, where the fund has not discovered any 

dependents within 12 months after the death of the deceased and there is a 

nominated beneficiary and the deceased=s estate=s liabilities exceeded its assets, 

then the fund must pay an amount into the estate equalling the difference between 

the liabilities and assets subject to the amount of the death benefit (section 

37C(1)(b)).  In this matter, since there is a dependent, neither of the above 

provisions applies and accordingly there can be no payment to the estate. 

 

14. Finally, the fact that the second respondent has lodged a claim against the estate in 

terms of the Maintenance of the Surviving Spouse Act has no bearing on the 

payment of a death benefit arising out of the rules of a pension fund.  This payment 

is exclusively regulated by section 37C of the Act regardless of any other law or 

rules of the fund.  Such a claim, at the very best, could only be a relevant factor to 

be taken into account when making an equitable distribution amongst dependents 

(including a spouse)  and nominees. 

 

15. Accordingly I make the following order: 

 

15.1 The first respondent is ordered to pay an amount of R22 460.30 to the 

second respondent, within 6 weeks of the date of this determination. 

 

15.2  The first respondent shall invest the remaining sum of R15 672.29 on behalf 
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of the second respondent in terms of the rules of the fund (section 7 

paragraph 1) by purchasing a 10 year pension. 

 

 

Dated at CAPE TOWN this 12th day of OCTOBER 1999. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


